LAKE 81-62-M (reduction of 26 cents to re-
flect correction of settlement
penalty for Citation No. 499968)---$  -.26

LAKE 80-101-M (insertion to correspond with

omission of Order No. 366088)......  214.5Or

Total Adjustments in Settlement Penalties .......$ 398.84

The ordering paragraphs at the end of this decision list
all the corrected proposed penalties along with the corrected
settlement penalties.  Therefore, if counsel I/ for the parties
become confused by the explanation of the corrections as they
have been given above, they will be able to compare the listing
of the proposed penalties and settlement penalties set forth on
pages 2 through 7 of the joint motion with the tabulations at
the end of this decision and find all of the corrections which
have been explained above,

Discussion of the Six Criteria

Hearings in this consolidated proceeding were scheduled and
then continued several times because counsel for the parties be-
lieved that the Federal Mine Safety and Health Act of 1977 was
going to be amended by Congress so as to transfer inspection of
respondent's mining operations from the jurisdiction of the Mine
Safety and Health Administration to the jurisdiction of the
Occupational Safety and Health Administration.  That anticipated
legislation never was passed by Congress and the parties have
agreed to this settlement subject to respondent's right to con-
test MSHA's jurisdiction in the future if respondent should
choose to do so.

Section 110(i) of the Act lists six criteria which are re-
quired to be used in determining civil penalties.  The joint
motion for approval of settlement (pp. 7-8) discusses the six
criteria in very general terms.  As to the criterion of whether
the payment of penalties would cause respondent to discontinue
in business, the joint motion states that "[t]he proposed settle-
ment will not deter Southern Clay, Inc.'s ability to continue
in business."

The criterion of the size of respondent's business is not
discussed in specific terms in the joint motion.  The 18 pro-
posed assessments in the official files were prepared over a
period of years beginning in 1978 and ending in 1981 and reflect
that respondent's total business involves from 563,807 to
619,548 man hours per year.  Therefore, the proposed assessment

I/  None of the attorneys who ultimately signed the joint motion
participated in its original preparation.

155-1 As previously indicated
